‘Forced to Be Free’: Globalized Justice,
Pacted Democracy, and the Pinochet Case

STEPHANIE R. GOLOB

The attempt to prosecute former Chilean President Augusto Pinochet has been
primarily viewed through the lens of “globalized justice’. the erosion of traditional
slate sovereignty, and the empowerment of ‘global civil society’. By contrast, this
articke argues that the Pinochet case is as much about popular sovereignty as it is about
transcended borders or universal rights. Though operating in the language of the
eighteenth century German philosopher mmanuel Kant, victims-as-‘global citizens’
are very much focused on their statas as aational citizens and on their contribution to
a Rousscavian project of soctak contracting, The issue is one of redetining the “general
will” to include their universalized und particularized conceptions of justice, and thus
forcing” their country — in abseatiu — to be free. In fact, it is the collision of an
international context of cosmopoelitan tiberal consensus on individual rights with the
domestic preference tor stabikity before justice reflected in the pacted transition modct
that animates the logic of such a strategy. The second part of this analysis, which
applies the theoretical framework Lo the Pinochet case and its evolution abroad and at
home, will appear in a subsequent issue of the journal,

For those who have followed the circumscribed yet widely celebrated
Chilean transition to democracy. the extraordinary sequence of events set
off by the arrest of General Augusto Pinochet in London in October 1998
has served to both condemn and cxonerate the transition process and its
limited parameters. Caught off-guard, internally divided, and realistically
sensitive to the potential for a reassertion of direct political power by the
military, Chile’s governing coalition of Christian Democrats and Socialists
(known as Concertacion) arrived al a lkegalistic defence of Chilean
sovereignty as its matn argument for repatriating the ageing former diclator,
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Al the same time, the arrest warrant for crimes against humanity issued by
Judge Baltasar Garzdn of Spain’s Audencia Nacional and the landmark
decisions of the British Law Lords rejecting Pinochet’s claims to immunity
logether implied that Pinochet’s alleged crimes were theoretically beyond
national jurisdiction. [t was as if his prosecution was beyond the political
will of Chile’s leaders and the practical limitations of its compromised
national judicial system,

This second implication carried a deeper and more troubling message for
the Chilcan leadership. Its ‘transition from above’, engineered by legal
means by Pinochet and accepted by the opposition as a means (o an ends,
was itself ostensibly judged wanting on moral grounds by the ‘international
community” that sought to take matlers into its own hands. The price paid
tor entrance into democracy, in the form of authoritarian enclaves and legal
prohibitions on retrospective justice cmbodied in Pinochet’s 1978 amnesty
law and 1980 Constitution, potentially undermined Chilean claims (o
sovereignty — defined as the right to decide internal maters according to
internal law — in equal measure to the unorthodox transnational nature of the
arrest. The general’s defiant levitation from his wheelchair and march
across the tarmac upon being returned to Chile’s capital, Santiago, on
humanitarian grounds reinforced the widespread belicf that Chile’s
foundational “pact’ guaranteed Pinochel’s permanent impunity.

And yet, six months later, what Chilean author Ariel Dorfman emotionally
characterized as ‘impossible ... improbable ... |and] entirely unbelievable’
happened: Chile’s own Supreme Court, by a decisive vote of 14-6, upheld an
appeals court ruling stripping Pinochet of his senatorial immunity from
prosecution and opening the way for Judge Juan Guzmén Tapia to charge him
in the infamous ‘Caravana de la Muerte” case.! What is more, during the year
that the case prospered — and despite Pinochet’s obstructionist tactics
regarding the court-ordered medical examination and the appeals court’s
reduction of charges from the active “author’ o the passive ‘concealer™ -
Chile’s judicial system emerged looking more independent from ancien
regime constraints than ever expected. From this new perspective, the deals
made by the opposition back in the 1980s regained their lustre as the
necessary first steps towards democracy. The action of the “international
community” could then be viewed less as a condemnation ol Chile’s political
and judicial system than as a usclul exiernal source of pressurc on the last
authoritarian holdouts within that system, advancing globalized norms in a
way that transcended and even reconfigured the entrenched battle Tines of
Chile’s historically polarized polity.

What, as observers and analysts of democratization, are we o make of
these contradictory messages? And. more specitically, what kind of lessons
can he drawn from them by countries in the laticr end of the so-called “third
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wave' of democratic advance, those standing to benefit from the ostensibly
propitious context of increasingly globalized human rights norms and the
much-vaunted post-Cold War pro-democracy consensus? These two
questions are, arguably, inextricably intertwined. For the lterature on
democratic transition and consolidation is nothing if not explicitly didactic,
offering detailed comparative case studies in the hopes of not only building
theory through induction, but also suggesting practical lessons for
application in  the imperfect laboratory of real-world political
transformation.’ Moreover, potitical elites are themselves seeking out these
lessons, with or without the intermediation of ‘experts’ such as political
sctentists and sociologists, in the hopes that ‘late late democratizing’, like
Gershenkron's “late late industrializing’. will allow them to adopt - or adapt
- successtul models without having to reinvent the proverhial wheel.* The
‘toolbox” of transitional methods most often employed — filled to the brim
with sovereign prerogatives of domestic polities such as amnesties, truth
commissions, and pacts - reflects both these ‘tessons’ and another one
equally important. For the instrument must fit the particular historical,
cultural, potitical and economic reality of the nation that is being
refashioned as a demos.

In similar yet opposing fashion, the Pinochet extradition attempt hus led
to an explosion of demands from human rights groups, most comprised of
or representing victims of repressive regimes and their families, for a
different model of transitional justice. That model demands individual
accountability of leaders through criminal prosecution. if not at home then
abroad. This latest innovation is predicated upon the development, on the
one hand. of a burgeoning post-Cold War consensus among democratic
states that universal values such as individual freedom and respect for
human dignity must be internalized and enforced for a state to *deserve’ its
sovereignty (and thus avoid international intervention). On the other hand
there is a *global civil society” able 1o organize across borders to influence
states to act upon those universal values against any state using sovereignty
as u shield. Bypassing the transitions literature and the school of ‘hard
knocks™, which together have produced most of the relevant ‘lessons’ for
late late democratizers, in the past two years the particular has lost out to
the universal. This has led the way for citizens to escape the political and
legal straitjacket of the domestic pact and its local jurisdiction, by seeking
an internationalized venue capable of providing global justice based upon
universal definitions of rights, and wrongs, In that sense, the Chilean
government was justified in claiming that the Pinochet arrest violated its
sovereignty — the arrest was based upon the legal and moral argument
giving primary jurisdiction to the court willing and able to act upon
universal principles. However, it could be argued that the lessons of the
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Pinochet cxtradition attempt are as much about national and popular
sovereignty as they arc about transcended borders, globalized justice or
universal rights. Though operating tn the language of the eighteenth cenlury
German philosopher Immanuel Kant , when they scek to put an amnestied
leader on trial these viclims-as-‘global citizens” are very much focused on
their status as ‘national c¢itizens’. As such their contribution 1o a
Rousseavian (after Jean-Jacques Rousseau, 1712-78) project of social
contracting: redefining the “gencral will’ to include their universalized and
particularized conceplions of justice, and thus ‘forcing’ their country — Jn
absentia — 10 be free.

This article begins with an analysis of this dilemma specific to the
coincidence of globalization. democratic transition, and the transformation
ol sovereignty as o norm and an operational principle of mternational
politics. Specificatly. it traces the twin universalizing liberal paradigms of
globalized markets (*free money’) and individual rights (*lrce subjects’h,
and discusses the mechanisms developed to enforce these universalizing
norms in an international system stifl based upon sovercign states. Then, the
analysis shifts from the universal to the particular, and more specifically to
democratic transition as a highly contextualized process of reviving popular
sovereignty, reinventing national identity, and re-endowing the affective as
well as legal dimensions of citizenship. This will involve taking a eritical
look at the influential literature on ‘pacted’ transitions and its role in
shaping what has been deemed possible, moral and valued in this
community-building enterprise. Finally, the fundamental question of both
processes — who decides? — is seen to become more complex once we
consider the specific ways in which democratic transition has become
internationalized via the transformation of sovereignty and the rise of the
‘cosmopolitan consensus’. Though many analysts cmphasize the rise of
“global civil society” as state sovereignty wanes and identities and loyalties
as well as crises and norms transcend borders, the framework adopted here
emphasizes a different point. While victims' groups may seck allies in non-
governmental organizations (NGOs) and even legal jurisdictions across
borders, they are simply using increasingly globalized means — some
persuasive, others coercive — toward a traditional, domestic and local end.
That end is of course about defining justice and citizenship within their own
national political community.

The remuainder of the account develops this argument via an examination
ol the two broad phases of the Pinochet case. The first phase (1996-Murch
2000) corresponds (o the attempt to extradite Pinochet to stand trial in
Spain. including the development of the case by the litigants and the
reasoning for the arrest warrant by the Spanish judge, Baltasar Garzdn. and
the British Law Lords. Although ostensibly the moment ol greatest
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transcendence for universal jurisdiction and universalized notions of rights
and justice, this phase also had profound impacts at home in quite
particularized ways, specitically related (o the normative valuation of
Chile’s pacted system and the various *pacts of silence’. Those pacts had
inhibited the development of true popular sovereignty a full decade atter
tramsition. Moreover, it will be shown how both the Chilean litigants and
their legal arguments operated on two levels simultaneously: reasoning
universally to prosecute Pinochet. and reasoning particularly to bring the
Chilean people out of the shell that kept them protected but not free,

The second phase (March 2000-July 2001) refers o the post-London
repatriation of the Pinochet case and the surprising, if incomplete, way in
which it was taken forward through the Chilean courts. Employing the
concepl of “policy transfer’ to analyse the voluntary and cocrcive
dimensions of transnational lesson-learning, the article demonstrates how
the particular domestic context becomes the venue for the enforcement of
universal norms via their incorporation into a new ‘general will” — one that
challenges the legal and moral standing of the amnesty and the pact that
proteets it. Finally the second part to the articte will offer three broad sets of
lessons of the Pinochet case in the realms of the coercive power of the
cosmopolitan consensus. the statics and dynamics of pacted transition, and
the fallacy of a “placeless™ globalization of justice.

Who Decides? - Sovereignty, Globalization and the ‘Cosmopolitan
Consensus’

Although much ink has been spilled 10 describe and analyse the ‘age of
globalization’. the premise adopted here is that we are living today in an age
of consolidating hegemonic global or cosmopolitan liberalism, We are on
the brink of what might be called a ‘cosmopolitan consensus’ in
political/legal values much in the style of the *Washington consensus’ on
cconomic/market values.” Liberalism is defined here in terms of two
complementary categories, ecach reproducing a set of domestic,
transnational, and international relations that appear to he undermining the
‘realist” view of an anarchic system ol sovereign state units.

Political liberalism here connotes a philosophical system that places the
rights and freedoms of individuals at centre stage, and makes their
cmpowerment and autonomy without obstruction from or violation by the
state both a political value and a moral good. Economic liberalism also
focuses on individuats and the individuals® free will, but as exercised via their
ability Lo participate in a frec, competilive market with minimal intervention
or obstruction from the state. Far from simply influencing the organization of
small-scale local and national societies, the two strands of liberal ideology



26 DEMOCRATIZATION

have themselves shifted scale to the global level. And with the help of high
technology and the dissolution of Cold War geopolitical barriers they have
energized communitics of human rights activists and international lawycers
whose shared identity is based upon the value of inalienable individual rights
not contingent upon citizenship. This is rather tike the way that businesses and
customers who are operating in increasingly deregulated free-market
economic scctors have become transnationally integrated.” From the liberal
perspective, the actions and free operation of both of these communitics have
made national boundaries appear increasingly obsolete at best, and
obstructionist of {ree human endeavour, at worst,

It may seem contradictory — especially in light of the confrontations
between “global civil society’ and global capital at places like Seattle,
Davos and Quebec City - o make this argument. However, il 1s important
1o poimt out both the inherent dialectical relarionship between the two
communitics agitating for distinctive substantive interpreiations of
individual “treedom’ independent of state interference, and the underlying
permissive and uncertain environment that has brought them into
confrontation: the increasingly contested nature of sovercignty as a norm of
international socicty. n other words, the question is who makes the rules
when the state is no longer the sole, or even primary, source ol law and
authority. The rediscovery of sovereignty among political scientists in the
past decade’ reflects something more than the intellectual challenge of
mapping the uncertain contours ol the ‘post-Cold War era’, and its
proliferation of non-state actors and complex agenda items not limited (o
superpower confrontation. It reflects also a serious normative pondering of
what the ‘new world order” should look like and who should decide. The
centre of this second debate is formed by the works of scholars who address
the apparent shift in the source of authority from the domestic to the global,
especially in the context of the relationship berween global markets and
national political communitics.® Scholars ol international relations and
international political economy take this debaie a step further. They ask
how, whether, and under what conditions international institutions arise to
fill the gap’ in governance, as states find their effective autonomy
constrained by transnationalization of domestic life, or as individuals and
groups transcend their disempowered or intransigent national governments
1o demand the enforcement of norms across borders.”

For the purposcs of this argument, the debate highlights a crisis of the
state as a form ol political, economic and. above all, jurisdictional
organization. State citizenship matters less, both because it has lost its
purchase on government responsiveness, and because it can no longer fimit
individuals” identification and political action beyond the physical and
potitical boundaries of the nation. In turn, the genesis and enforcement of
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laws based upon domestic value structures appear less connecied to the
societies they supposedly govern exclusively. If sovereign territorially-
bused states can (or should) no longer decide which values are to be
reflected in policy and which laws are to be enforced, then who?

The answer devised by the cosmopolitan-liberal camp is inspired by the
writings of Kant, in the notion of universalizing democratic governance
through nstwtionalized legal structures at both the domestic and
international levels." The rights of individuals, being the paramouni value,
are best enforced through democratic governance and the rule of law. At the
same time, there must also be more than just local or contingent
enforcement of these rights, but rather universal institutionalization through
a legal order." In Kant’s theory, these two work in tandem, and in harmony.

However, in the real world, the international level has been conceived of

separately as an “entorcer of last resort’, recognizing that it is more than
likely that states will fail to live up Lo international obligations in areas such
as individual human rights.

With the opening provided by the end of the Cold War and the recent
wave of democratic transition, Kant's original integrative framework has
been revived. most nowably by a newly-resurgent branch of international
legal scholarship that has trumpeted the reciprocal necessity of democratic
governance and international law in an emerging and normatively preferred
“iberat order”."” These scholars. in turn, have also reported on and given
theoretical justification for what they call an emerging ‘right to democratic
governance” to be enjoyed by all individuals regardless of state citizenship.
Leading this movement, legal scholar Thomas Franck has argued thal this
right is fast becoming a ‘global entitlement” enforced by ‘community
expectations’, This means that governing elites now must accept that ‘their
legitimacy depends upon meeting a nonnative expectation of the community
of states™.' From this view, it is normatively corrupting and morally
indelensible for inlernational law 1o turn a blind cye 1o how a ruling group
comes {0 power. For in the end, international law gains its own legitimacy
through the representativeness of member states which create and enforce
this faw via imlernational institutions and conventions.™ Thus, it 1s within the
rights of those institutions to condition membership and other privileges on
the democratic fegitimacy of governments, and to intervene collectively to
defend a member government against anti-demoeratic forces from within. [n
the Americas. a region long known for its prickly defensiveness regarding
sovereignty and non-intervention, the signing of the Santiago Commitment
o Democracy by the Organization of American States (OAS) in June 1991
was highly significant. It formalized that region’s commitment (o collective
defence of democracy, which was transformed ‘from a moral prescription to

A

an international legal obligation’.
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It should be noted that this line of reasoning does not call for an
international legal order to supplant the domesric. Rather, while it views
international law as having precedence over domestic law because universal
rights are paramount, it notes the need for a particular kind of state — a
liberal democratic state — to be the mstrument of enforcement, in the
absence of international institutions. Of course, these same scholars favour
the creation of those institutions. But they also take & more pragmatic view,
seeking to use domestic jurisdiction for the enforcement of international law
in the short term. And, as seen concretely in the institutional design and
mandate of the International Criminal Court, they aim to devise global
Jurisdiction in a way that gives each country’s legal systcm the opportunity
to enforce universal law itself before jurisdiction is shifted ‘upwards’. Still.
what must be emphasized is that the “cosmopolitan conscnsus™ and its
normative goal ol a ‘liberal” world order via ‘liberal democracy” redefines
the nature of state political legitimacy. Internal legitimacy 15 measured
heyond its locally-tforged popular sovercignty o include its expression ol
universal standards of legal protection of individuals. At the same time
external legitimacy — whether a country “deserves’ its sovereignty, or ils
international legal right not 1o be *intervened” — is contingent upon ils form
and practice of such universalized standards of democracy and human
rights. As United Nations Secretary General Kofi Annan said:

State sovereignty, in its most basic sense, is being redefined -~ not least
by the forces of globalization and international cooperation. States are
now widcly understood to be instruments at the service of their
peoples and not vice versa. At the same time individual sovereignty -
by which 1 mcan the fundamental freedom of each individual,
enshrined in the charter of the UN and subsequent international
treaties — has been enhanced by a renewed and spreading
consciousness of individual rights. When we read the charter today,
we are more than ever conscious that its aim is (o protect individual
human beings, not to protect those who abuse them ... I states bent
on ¢riminal behaviour know that {rontiers are not an absolute defence
— that the {security ] council will take action to halt the gravest crimes
against humanily — then they will not embark on such a course
assuming the can get away with "

Using Robert Jackson’s useful distinction,'’ negative sovereignty -
recognition by other states as a full member of the international system -
has become more explicitly contingent upon positive sovereignty. Positive
sovereignty means the ability of the government to meet the needs of the
population, including its need for democracy, individual freedom and rule
ol law, or at least as that ability is judged by external as well as internal
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actors and legal orders. Conversely, governing elites are now on notice — or
quasi-legally bound by international agreements — and must accept that their
own trespassing may be met with a collective response.

Who Decides? — The Particular in the Universal: Popular Sovereignty,
the Social Contract and Pacted Democratic Transition

The internationalization of legitimation raises particularly acute dilemmas
for elites and publics in the process of democratic transition and
consolidation. Although the different literatures do not speak to one another
often cnough, peaceful processes of regime transition and violent processes
of revolution are in reality two points on a spectrum of state formation and
share a common purpose, That purpose is to recontigure the identity of the
state and the relationships between citizens and the state, and among
citizens as fellow members of a polity. Underslood this way, the major goal
of new governing elites in these uncertain times is to symbolically connect
the rationale for their rule — whether liberal-democratic or transformational-
revolutionary — with popalar soverergnty, or the consent of the governed.
Although O'Donnell and Schmitter choose to separate outl two distinet
slages of transition by form (democratization) and content {socialization}),"
in reality the first stage is very much about content, and about the winning
of loyalty on an ideological or even emotional level as well as on a
procedural level. Often, transition involves rebuilding o civil and political
society whose breakdown into incivility and distrust undermined
democracy in the past. At other times it involves the effective
enfranchisement of marginalized groups who had never had the chance to
participate fully in collective decision-making, The term “rule of law’ then
tukes on added contend, as the revised answer Lo the questions of who makes
the law and how it is enforced symbolize a new ethical basis for state
legittmacy. Moreover, leaders in both democratic transition and revolution
emphasize that the new order will contrast with the old by responding to and
reflecting the will of the people rather than the power of the military, the
church, the United States government or foreign corporations. The question
of “who is us’ is thus atl the centre of regime transition, and is in many
respects the central work of that process.

Indeed. while the cosmopolitan consensus emphasizes Kant, it is
Rousscau who comes more vividly to mind as one reads between the
procedural lines in the literature on democratic transition." Transitions to
democracy are. metaphorically speaking, moments when a new social
contract is under review. They are moments when a notion of the common
good is coalescing, and when institutions are being designed to reflect those
points of consensus and o reinforce the new identification that is being
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formed between citizens and the state. They are, as Rousseau implied, not
only political and strategic moments. For they are also individually and
collectively emotional, as cach individual agrees to subsume his individual
will to the general will and as such, ties his faic and his deepest personal
aspirations and identifications with his fellow citizens.” In more recent
transitions, the complicating lactor of a contlictual, even tragic political past
makes it doubly necessary for there to be what Rogers Smith has called
‘constitutive stories’ — idea-imbued narratives that effect the process of
‘people-building” - to reconeile tormerly divided pacts of the citizenry 1o
accept democratic rule. By implication that also means recognizing thetr
cquality as ethical persons before the law and their full inclusion in national
identity.” Rather than retlecting an embrace of universality. this model of
regime transition cimphasizes parlicularivy, as a particular kind of
democracy, suited o the formation of a new national identity from the raw
materials of a complex and conflictual past in a particular place. is forged.

Smith’s analysis, though aimed at understanding the forging of multi-
ethnic polities, i1s also pertinent to understanding the operational and ethical
appeal of pacting within both the lterature and the practice of regime
rransition.” Smith starts from the premise that all political communitics are
products of long, historical processes, and that those processes are shaped at
key moments by “asymmetrical interactions between actual and would-be
leaders of political communities and the potential constituents for whom they
compete”.” Leaders, or elites, are key to the people-building process.
Likewise, the litcrature on transidion also gives clites pride of place in two
related processes, that of wresting power from the previous regime and that
of gaining the acquiescence it not support of competing anti-democratic
clites.™ In much of the literature, in fact, popular mobilization is viewed as
constructive only insofar as it can be used as a negotiation tool by clites.
Otherwise it can easily get out of control and exacerbate polarization and
breakdown.” At the same time, elites are also constrained in their bargaining
by the limits set by “potential constituents’, and this. too, augurs for the
moderation and *least common denominator” style that will allow those elites
10 bring about democracy without social uproar. Pacting is not only a
strategic chotee, it is an ethical choice. It sceks the most change for the least
cost 1o the most people: it vatues democracy above authoritarianism, but also
procedural democracy as a necessary prior before other forms of justice. It
also values compromise. moderation. negotiation and balance above
confrontation, moral righteousness, and, most of all, vengeance.

In other words. following Smith’s account, ¢lites come up with the
constitutive stories’ that are then subject (o the limits set by the pre-existing
identities. These identitics are, for many victims of repressive regimes and
their families, ted to their sense of baving lost their country, and their
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citizenship, either formally through exile or informally through their
experience of authoritarianism and its transformation of the polity.
Meanwhile, regime supporters may have completely different identifications
with ‘the nation’. In the Southern Cone in the 1970s for example, the
ideology of National Security created a “civic religion® of sorts that justified
internal repression of ‘subversives’ as protection of the nation’s way of life.
These people may not oppose democracy per se, but they cling as
passionately as regime victims do to their beliefs about what was done in
their name. Pacting elites recognize that healing these deeply-entrenched
tault-lines 1s more often than not antithetical to their primary political goal
and cthical value — rapid and secure regime change to electoral democracy.
They realize that choosing one side over another in their ‘constitutive story”
only alicnates the losing side at the precise time that it needs to be convinced
that democracy is valuable because through its transparent competitive
mechanisms 1t will be given the chance to win again.

This short-term choice — again, an ethical as well as strategic choice — has
long-term consequences because of the form and content of the narrative
strategy which is most often chosen 1o craft the ‘constitulive story’ of the new
pacted democracy. Its form is forward looking. Pacting itself emphasizes the
‘shadow of the future’ in the scnse meant by the literature on cooperation, as
the incremental and muwtually-reinforcing positive spiral in which each side
knows that the "pame’ will repeat and thus has an incentive to not allow the
game (o “break down’ by defecting.” This pattern is then projected onto the
first election of the democratic system, and to each subsequent election,
parltamentary vote, constitutional convention, economic pact involving
labour and business, and referendum. Each experience with peaceful conflict
resolution and democratic deal-making is a vote for continuing on the
incremental, forward path towards consolidated democracy.”

Being forward-looking also implies avoiding retrospection as the
antithesis of the positive spiral of negotiated democratic transition. It is not
that the new government rewrites the history of the past as much as it
relegates il to the outer margins of public consciousness. The moral
argument for such ahistoricism is similar to that supporting the abolition of
capital punishment in Germany after 1945. A state which has once abused
its pudicial and police power to destroy its internal enemies (physically or
psychically by denying the reality of their history) should not put itself in
the position of abusing that power again. Can we not identify the wilful and
manipulative refashioning of “official histories’ in many authoritarian and
totalitarian regimes as an arm of state repression? A second justification is
more temporal: that of pouring salt on an open wound. Would not the
‘wounded” population need first to heal, and would not an epen and honest
discussion of this fraught topic have less extreme consequences once the
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basic substrate of citizenship and democratic practice have been
established?

Pacting, then. involves both the construction of a new future-oriented
post-authoritarian ‘constitutive story” and what might be called a non-
story, a ‘pact of silence’. The last deems certain aspects of history and their
official standing to be oft the public agenda. This is whal the Spanish
historian Paloma Aguilar Ferndnder has criticized in her own country as an
implicit pact to forget (oh:dde), ostensibly to prevent a repetition of the
polarization that brought on the fratricidal civil war and the Franco
dictatorship.”™ On a surtace level, this strategy appears to have been
successtul, as Spain is viewed as ‘the very model” of a pacting success
story.” However, while Spain overcame initial instability and even cscaped
the main critique of subsequent Latin Amcerican pacts regarding the deficit
of social and cconomic justice,™ in what legal scholar Ruti Teitel
categorizes as “historical justice™ Spain’s pacting elites chose neither truth
nor justice, but rather peace, stability and prosperity. These choices were
made in order 10 reconceive Spain and Spanish citizenship in a way that
appeared more inclusive. But in practice it was exclusionary in its denial of
the past, as it symbolically narrowed the contours of national identity to
inciude only those ‘safe’ feclings sanctioned by the official post-
authorjtarian narrative. The new government benefited from the general
oplimism and cnthusiasm of citizens celebrating a new era of freedom.
However it was also working consciously to channel those emotions
forward, to creale a bounded euphoria which would place inherent limits
upon what citizens could reasonably expect from - and feel about - the
new democracy.

The point here is that citizenship is about a feeling of belonging, and
being valued equally and substantively by the government and by fellow
citizens. 1t is substantive and procedural, and it is subjective as well as
ohjective. The symbolic regaining of personhood and recognition. as well
as formal rights such as freedom of association, are especially meaningful
for victims of regimes that routinely ‘disappeared’ not only known
opponents, bul also tangentially-related individuals in order to sow a
disconnection among members of socicty. Likewise, those democracies
that follow regimes which actively manipulated history and rewrote the
nation’s identity according 1o their ideologies of national security have an
opportunity and arguably an obligation to restore their fellow citizens to
full equality belore the law and within the political community. [t is,
however, the Spanish model of pragmatism and bounded euphoria that has
won oul more often than not. This owes to what are seen as irreconcitable
differences within each individual society - particular wills, in Rousscau’s
terms, inconsistent with the Tormation of a general will among eqguals.
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The most morally problematic — and almost universally appealing — of
this model’s many pacifying strategies is amnesty, which offers the new
democracy a fictive “original position” that allows individuals 1o “contract’
without the burden of a past. According to Ruti Teitel, amnesty symbolizes
the transfer of sovercignty, since it is only the sovereign state that has the
sole authority to enforce the law in its termtory, and thus the monopoly on
Justice. Teitel also notes that there is a close historical relationship between
transitional amnesty and ‘liberalizing transformation’. Amnesties are
implicitly conditional upon the acceptance by the previous regime of the
new democratic order, while selectivity and ‘restraint in the punishment
power’ of the state underlines ‘the relation of exercises of mercy to the
liberal rule of Taw’.™ And. of course, not all amnestics are the same. In Spain
after Franco’s dictatorship, amnesty was extended to people on both sides
of the civil war, in order to emphasize the act as one of mutual rather than
one-sided guilt or absolution.™

What makes amnesty so attractive, and yet so morally fraught, is that it
enables the new democracy to act as if its legitimacy were based upon the
broad notion of the equality of citizenship in a reunited nation. Yet in
practice it continues the division of the citizenship into those to whom the
law ts applied and those who escape its web of responsibility. [mpunity,
which lies at the heart of amnesty, extends its reach through time and space.
A person will never be tried here, will never face the consequences of his
past actions towards his countrymen, the geographic boundaries of the
nation offering him protection and the moral boundaries of the nation drawn
to fit his version of the past.

Impunity also extends in a third dimension, that of civic affect.
Rousscau’s individual contracts to the social group with the knowledge that
all are equally bound both legally and morally, and all will be elevated as
they are ‘lorced to be free” of the individual petty interests that keep the
general will from being done. Impunity means that the social contract has
been drawn up with a major caveat. and this empty space has its analogue
in the continued spaces and silences that divide polities without a truly
shared sense of self. To come to such a conclusion is not necessarily to
condemn pacting clites outright. Rather it is to highlight the very
particularity that makes it nearly impossibie for them to observe wniversal
rights claims above those of their crafting of a general will. narrowed by the
very limited common space that exists as a divided society exits from an
authorttarian period. This is why transition and revolution are al opposite
ends of the same spectrum. The leeway of efites is much narrower, and the
redefinition of ‘the people’ is far more circumsceribed,

The future orientation of pacting yields significant limitations for justice
that reach beyond transition. In the terminology of the field, pacted
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transition operates self-consciously as a path-dependent process: choices at
time A limit the options available at time B in regular and predictable ways.
These limiting choices are, by and large, designed as mutual non-aggression
pacts, based upon promiscs [rom cach side to desist from antagonistic or
“disloyal™ behaviour until democratic practice becomes democratic beliel -
and democracy becomes ‘the only game in town’, Likewise, the choice to
amnesty at time A may all but foreclose the option of criminal prosecution
at time B, since prosecution would likely be viewed as “disloyal” by the
outgoing authoritarian regime and could even be a deal-breaker. What
pacting elites bet on, however, is that getting o time B will guarantee a
peacetul progression 1o time C in the timeline of an evolving democracy,
and so on until maybe at time P or @ the option {o face the past becomes
viable. While this “path dependency’ does not necessarily rule out criminal
trials at that future date, they, in fact, become unlikely by design, as time
passes, former regime participants die, new post-authoritarian generations
are inculcated in the ahistorical historiography of official discourse, and the
new [orward-looking national project advances. This pattern appears (o
maich the Spanish experience. For example, the twenty-fifth anniversary of
the death of Franco in November 2000, followed almost immediately by the
twenticth anniversary of the 1981 coup attempt in February 2001, have
inspired some renewed public retrospection by historians. To some extent
there has also been rencwed reflection by government and party officials,
where the dictatorship and the legacy of ofvido have been more openly
discussed. However. discussion of criminal liability or moral responsibility
has been conspicuously absent from this quasi-remembrance, and the era of
dictatorship remains blurred in the proverbial rear-view mirror, ™
Meanwhile, however, the resurgence of Basque separatism - particularly
of violence aimed at rejecting the legitimacy of the very regime consolidated
via pacting over the past 25 years — reopens the question ol “who is us?’. [t
does this on a level that transcends the narrow institutional and procedural
basis upon which pacting clites hoped 0 huild loyalty 1o a post-Franco
Spanish democracy. While it is beyond the scope of this paper o analyse the
terrorist group BETA (Fuckadi ta Azkkatasuna, or Basque Homeland and
Liberty) and the various nationalist movements in the Basque country, on a
general level we might ask, “What do the Basque scparatists want?”.™
Article 2 of the Constitution of 1978 proclaims “the indissoluble unity of the
Spanish nation’, and yet the document goes on Lo describe a quasi-federalist
relationship between the centre and autonomous regions, including a
considerable degree of sclf-rule along with a guarantee of minority rights in
the liberal democratic tradition.™ Thus, individual Basque citizens
theoretically enjoy universal rights to civil and political liberties — but not 1o
their collective psychic geography. For many pationalists, it does not matier
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what regime is in power at the centre in Madrid - it is still the government
in Madrid which ultimately holds power, and this they find illegitimate.
Thus, in a variety of legal and illegal ways, this group contests the new
social contract forged in the pacting of the mid-to-late 1970s, because it
attempts 1o detach Spain after Franco from that which came before. They do
not see themselves in this narrative, this ‘constitutive story’ of a new, albeit
democratic. “Spunish nation’. Pacting assumes that deals can be made
because the two sides are rationat and that they share the same definition of
rationality, Thus. the question of whose individual and/or group sense of
self are left out of the new national collective self may come back to haunt
a pacted democracy. This can happen no matter how procedurally sound its
institutions are, how imbued the general population is in the post-
authoritartan national project of democracy, and no matter how many years
have passed since the transition. Again, citizenship is more than a set of
rights, and regime fegitimacy 15 more than a laundry list of institutional
safeguards on those rights.

Who Decides? — The Particular via the Universal: Globalized Justice
Meets Demaocratic Transition

Legitimacy. loyalty. authority — the basic political question of ‘who
decides?” that lies at the essence of popular sovercignty — begins at home
with state-making clites and state-demanding publics. What happens, then,
when those elements and the question of "who decides?” becomes
internationalized. and external actors under the banner of the “cosmopolitan
consensus’ (foreign governments, international financial institutions,
international tribunals. non-governmental watchdog groups and so on)
insert themselves into these most domestic of processes as the moral arbiters
of the transition? On the oue hand, this is not nearly as new a question as it
may appear. After all. historically speaking, external intervention -
frequently in violation of Krasner's international legal and Westphalian
catcgones of sovereignty - was often associated with the strategically- and
ideologically-driven projection of power of the strong over the weak.” The
United States has had a century-long foreign policy tradition of ‘exporting
democracy” (according to a definition that equated democracy with stability
or anti-communism), and throughout the Cold War era, US foreign policy
sunctioned intervention in a number of covert and overt ways to control the
outcome ol regime transitions and revolution abroad, often in defence of
American corporate as well as strategic interests, with the roie of the Central
Intelligence Agency in the overthrow of President Salvador Allende in 1973
i prime example.® What appears new about international intervention to
promote democracy under globalization is that much of that intervening is
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being done not by powerful states, but by non-state actors and international
organizations which themselves enforce a set of ideological preferences for
the outcome of regime transition, though by somewhat different means.

Morcover, there appears to be a qualitative shift going on, if not in the
power-based logic of the intervenors, then in the strategics of the
transitional regimes and the impact on the processes of democratization.
The perception if not the reality of democratization in the ‘age of
globalization” is that the crosion of borders has expanded the locus of *who
decides regarding a regime’s legitimacy, and that being open (o
international and transnational norm enforcement is now part and parcel of
the *good governance™ that has become a litmus test for full membership in
international society and the receipt of its material and political benefits.
The benefits include the confidence of foreign investment, access to
financial assistance from the International Monetary Fund, or a seat at the
table in multilateral organizations.” Transnational non-governmental
organizations {(NGOs) act like, and are often treated like. a new element in
an expanded constituency. Their strategies of ‘mobilizing shame” via media
outlets and the Internet and bringing evidence of government abusc before
bodies such as the United Nations Human Rights Commission are designed
to cxpand the “who' that gets to decide.” The dilemma for today’s
democratizers, then. is to balance the demands and normative priorities of
competing transnational-international constituencies along with the needs
of competing and only recently reconciled domestic groups, The difemma is
exacerbated by the fact that a delicate balance of compromise and
coneession - an implicit or explicit pact — often forms the core of the
democratic transition itself,

At the same time. the other side ol the equation 15 also in play.
According to which (or whose) rules does this expanded “who' get to
‘decide’? Indeed, the question of jurisdiction is not only o procedural
question of the autonomy of national decisions, bul also a substantive
question of the standards of behaviour and their moral bases. Claims for the
universality of international humanitarian law are the preferred language of
those who seek justice beyond their nation’s borders. Even if they do have
access to their home judicial system, they delegitimate it by arguing that the
‘rute of law" it provides is based upon a substandard — even immoral - sct
of particularized principles. Teitel views law as a tlexible framework lor
{ransition elites to shape according to the needs of their socictics during a
highly-contested moment.* But those who appeal o universal principles
reject such pragmatic and instrumental interpretations, preferring to see law
as a standard measure by which to judge the quantity and quality of justice
available o citizens and, by extension, the democratic credentials of the
regime. 1t is one thing. they would argue. to deride globalization for its
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homogenizing power in the realm of culture and the economy, and quite
another to demand a homogenized — and universal — moral standard of
human rights and justice.

Thus, a shifl [rom the pragmatic to the moral — and from the particular
to the universal — in the evaluation of pacted democracy reflects the growing
influence of the ‘cosmopolitan consensus’, and is further driven by
arguments that link globalization to the rise of ‘global civil society’. Such
arguments claim that the retreat of the state from key areas of economic and
political life — the end of the ‘embedded liberalism’ bargain of free markets
in exchange for social wellare protection from the dislocations of those
markets — has, over the past decade or so, loosened the social bonds between
members of national societies. They have broken the near-monopoly on
polttical identity of the nation-state and leading individuals and groups to
seek their fellows, and their recourse to justice, across borders.” What such
arguments overlook. however, is what Keck and Sikkink's model captures
but does not emphasize. Many of these ‘issue networks” that cross borders
are fundamentaily citizen-based in their constituent groups and state-
directed in their strategies.

Take, lor example, the well known “boomerang’ pattern. The network is
activated first and foremost by national groups facing ‘blockage’ on the
domestic level; next, that network acts on inlernational institutions and on
other national governments with the aim not of a new (ransnational
jurisdiction, but rather to pressure the target national government to change
stale behaviour or policy. But there is yet another dimension. The national
groups that activate the network often do so in order to challenge the very
same dissolution of the social bond that empowers them transnationally,
whether it be for economic/social justice due to neo-liberal “blockage” or for
historical justice due to democratic transition *blockage®. Nationally-based
human rights groups, cxile groups, and groups idenlifying themselves as
victims or familics ol victims ol a particular regime all have looked abroad
for allies, but their main target may not be simply their empowerment in
universal terms over the restrictions placed on their legal standing at home.
Rather. they use these universalizing methods for a radically particularized
purpose. That purpose is to re-engage the social bond with their feliow
countrymen as well as their government and thus “forcing’ the society to be
free.

The next part of this articie (to be published later) wilt illustrate this
phenomenon through an examination of the arrest and attempled extradition
of former Chilean dictator Augusto Pinochet — the firsl phase of what has
been commonly relerred to as the Pinochet case.
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